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H
Nevada Bar No, 12259
2 | HUTCHISON & STREFIEN
IOOR0 West Alta Drive, Suite 200
34 Las-Vepas, Nevada 0148
Tel: (702) 3852500
4 4 Fax: (702) J85-2086
Fmail: cnclsondidiutohlegal com
3
CHRISTINA 1, WAN(, B3Q.
¢ § Nevada Bar No, 9713
FIDELITY NATIONAL LAW GROUP
7 || 245G St, Roese Pkwy,, Ste. 150
Henderson, Nevada 89074
8 | Tel: {702) 667-3000
Fax: (702) 697-2020
9 I Email: christinaovanetdnlcom
Y0 Ul Atiorneys for Fidetity National Title Instirance
Compury, sypeessop-In-inerest 1o Lowyers Tiile
Y dasurance Carporation
t2
UNITED STATES DISTRICT COURT
i3
_ PISTRICT OF NEVADA
%4 * & W
i
FIDELITY NATIONAL TITLE INSURANCE CASH NG, 3U-OVGa4RCI-WAC
10 )] COMPANY, sustossorin-interest to
LAWYERS TITLE INSURANCE
17 L CORPORATION,
18 Flalnti] [PROPOSED] STIPULATED
JUDGMENT AND DISMISSAL
1Y v, WITH PREJUDICE
20 ITAHOU REGIONAL PLANNING AGENCYS
CITIMORTGAGE, INC,, # New York
21| corporation; CHAL SMITTKAMP and JEAN
MERKELBACH, Individually and a5 Trostees ;
22 | of the ROCKWELL 1997 TRUST, JEAN f
MERKBELBACH ay Trugtee of the SESTRUST: :
33 ) ROCKWELL LOT, LEC, & Nevada limited !
liability company; ACRES CORPORATION, u
24 [} Nevada corporation; OAKDBROOK REALTY &
INVESTMENTS U, LLC, a forelyn Timited
25 | Hability company;, DOES | through 50, ROE i
CORPORATIONS { through 50, Inclusive, E
0 | s
i Defendants, ;
27 —
28
5

LTRRCI] (875483 Page ol 16
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CTTIMORTGAGE, INC. & New York

I
o corporation,
\ ! Counterclaimant,
¥S,
4
FIDULITY NATIONAL TITLE INSURANCE
51 COMPANY, successor-in-inferest to
LAWYERS TiTLE INSURANCE
b CORPORATION,
7 Counlerdefendard,
8 CITIMORTGAGE, INC., a New York
corporation,
10 Cross-claimant,
. ¥5.
. CHAD SMITTRAMP and JEAN
! MERKELCBACH, individually and as Trustees
3l of the ROCKWELL 1997 TRUST; JEAN
2 % MERKALBACH as Trustee of the SES
4 CTRUST; ROCKWELL LOT LLC; DOES T
Y through X and ROE BUSINESS ENTITIES |
Bl % !
s through ¥, inchisive,
” Cross-defendants,
17
18 [PROPOSED] STIPULATED JUDGMENT AND DISMISSAL WITH PREJUDICE
19 PlalntifiCounterdefendant, Fidelity Natienal Title Insurance Company, successor-in-
20 nterest to Lawyers Title Insurance Corporstion (“Fidelity™), by and through lis counse! of
24 record, thedaw firm of Hutchlson & Sweffon TLO and Fidelity National Law Croup;
22 1 Defundant/Cowvterclaimant/Cross-claimant, CitiMertgage, Ine, (CCltiMoripage”) by and
23 | through its counsel of record, the law ftrm of Kolesar & leatham,; Defendant Tahoe Regional :
24 || Planwing Agency {“IRPA™), by and through its counsel of record, John Marshall, Dsq.; E
25 i Defendant/Cross-Defundant, Chad Smittianp, individually and as Trustee of the Rockwell 1997
26 | Trust (“Smittkamp™y; Defondants/Cross-Defendants, Jeen Merkelbach, individually and as
27 1 Trustee of the Rockwell 1997 Trust and the SES Trust and Rockwell Lot LLC (the “Merkelbach
28 | Parties™). by and througl their counsel of recard, the Law Offices o Thomas [, Hall; and

Pagel of 16
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Defendant Oakbrook Realty & [ovestmems 15 TLO, by and through ity counsel of record,

]
2 || Rollston, Henderson, Crabb & Johngon, Lid,; hereby agree. stipuinte, and autharizs enfry of
31 judpment as follows:
4 [ Fidelity is the carrent bencficiary of a deed of trust sceured in a fivst len position
5 1 by real property cominonly known as 2204 Lands End Road, Glenbrook, Nevade, with the
¢ I following legal description:
7 ALY THAT PORTION OF SECTION 3, TOWNSHIP {4 NORTH,
RANGH 18 EAST M.D M, MORE FARTICULARLY DESCRIBED
8 AS FOLLOWS:
9 BEGINNING AT A POINT WINCH BEARS SOUTH 36% '+48"
WEST 1,267,204 FROM THE CENTER Y4 CORNER OF SAID
10 SOCTION 3, AS ESTABLISHED BY THE RBUREAL OF LAND
MANAGEMENT IN 1900, THENCE NORTH §1F14°077 EART
il 284,68 FERET, THENCE SOUTH BE°85'53" EAST 101.83 THET,
THENCE SOUTH 01%48'60" WEST 44,80 FEET, THENCE
i2 ALONG A CURVE CONCAVE TO THE EAST WITH A RADIUS
OF 19000 VEBT, A CENTRAL ANGLE OF 21933307 AN AN
i3 ARC LENGTH OF 71,49 FEET, TlHE CHORD OF SAID CURVE
BEARS SOUTIL 020407 35" WEST71.07 ¥LET; THENCE ALONG
4 A CURVE CONCAVE TO THE NORTHWEST WITH A RADIUS
OPF180.00 FRET, A CENTRAL ANGLE OF 66°05'15", AND AN
13 ARC LENGTH OF 207.62 FUHET, THE CHORD OFSAID CURVESR
BEARS SOUTH 31%44°20” WEST 196,30 FLET TO THE POINT
t6 OF BIGINNING,
17 THE BASIS OF BEARING FOR THIS DESCRIPTION IS THE
RECORD OF SURVEY FILED FOR RECORD AS DOCUMENT
18 NO. 163482,
19 NOTE (NRS 111312y THE ABOVE METES AND BOUNDS
' DESCRIPTION APPEARED PREVIOUSLY IN THAT CERTAIN
20 STIPULATION AND ORDER, RECORDED IN THE OFFICE OF
THE COUNTY RECORDER GF DOUGLAS COUNTY, NEVADA
24 ON DECEMBER 15, 2000, IN BOOK 1200, PAGE 3832, AS
DOCUMENT NO, 503326, OF GFFICTAL RECORDS,
22
Assessor Parcel Number: 141 8-03301-008 {hereinafier "Parcel 608"
23
: 2. CitMortgage §s the current-beneliciary of a dved of trust seoured in o st ben
4 .
position by real property commonly known ag 2190 Lands End Road, Glenbrook, Nevada, with
25
the tolluwing lege! desoription:
26
THAT PORTION OF SECTION 3, TOWNSHIP 14, RANCGHE (8,
27 MOUNT DIABLO BASE MERIDIAN, DESCRIBED AS
FOLLOWS:
28

Page dof 16
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ALL THAT PORTION O SRCTION 3 TOWNSTIIP 14 NORTH,

RANGE 18 BAST, MDM, MORE PARTICULARLY
2 DESCRIBED A8 FOLLOWS
FEGINNING AT THE CENTER ¥ CORNER QF SAID
3 SECTION 3 AS BSTABLISHED BY THE BUREBAU OF LAND
MANAGIEMENT IN 1950
i THENCHE SOUTH $§9%19'25" EAST 9743 FEET TO THE
NORTHWEST CORNER OF LOT € GLENBROOK UNIT NO.
N 3kS FILED FOR RECORD JUNE 1, 1980, DOCUMENT NG,
45299,
6 THENCE ALONG TIE WESTERLY BOUNDARY OF SAM
LOTC, SOUTH 2720757 WEST 877 18 FERT,
7 THENCE SOUTI 1471838 WEST 23715 FEET,
THENCE SOUTI 4551523 WEST 23971 FEET;
8 | THENCE LEAVING THE WESTERLY ROURNDARY, NORTH
FERIAT 21 WEST 171,40 FEET,
9 THENCE NORTI 299427 18 WEST 435 EET,
THENCE NORTLH 427437 3" WERT 100 FEET;
R THENCE ALONG A CCURVE CONCAVE TO THE SOUTH
WITIH A RADIUS OF 45 8¢ FEET, A CENTRAL ANGLE OF
i FLE3R7S 1 AND AN ARC LENGTH R7.69 FEET, THE CHORD
OF SAID CURVE BEARS SOUTH 649387337 WERST 74.40
12 FERT;
THENCE ALONG A CURVE CONCAVE TO THE BEAST WiTH
13 A RADIUS 190.00 FEET, A CENTRAL ANGLE OF 217137307,
AND AN ARC LENGTH OF 7149 FLET, THE CHORD OF
I SAIDY CURVE BEBARS SOUTH 02740°33° WEST 71.07 PHET;
THENCLE  ALONG A CURVE S CONCAVE TO THE
15 NORTEWEST WITH A RADIUS O 18000 FHET, A
CENTRAL ANGLE OF 66°03% 15", AND AN ARC LENUTH QF
16 07,62 FRET, THE CHORD OF $A1D CURVES BEARS SOUTH
IPR20" WEST 106,36 FHET,
17 THENCE NGRTH 010147077 BEAST 1,024,97 FRET,
THENCE SOUTH 898925 BAST 73521 FRET TG THE
%1 POINT OF BEGINNING,
i EXCBPTING  THEREFROM  aLL  THAT  PORTION
19 COUDESCRIBED IN THE “STIPULATION ORDER RECORDED
: DECEMBER 19, 2000 [N BOOK [200, PAGE 3832, FILE NO,
20 305326,
THE ABOVE DESCRIBED LAND I8 ALSO DESCRIBED A8
21 THRACT | ON THI RECORD OF SURVEY TFILED FERBRUARY
17, 2004 AS FILE NO., 604853,
22 NOTE THR-ABOVE METTS AND BOUND DESCRIPTION
APPEARED PREVIOUSLY IN THAT CERTAIN DOCUMENT
23 RECORDED MAY 21, 2003, IN BOUK N/A, PAGE N/A, AS
INSTRUMENTNO, 377556,
24
Assessor Parcel Number: 1418-03-301-009 (hereinalter “Tarcel 00971
23
A Lhe division of the 12,5 agres of properdy
26
3 fn 1997, Chad Smittkamp (FSmittkamp™) and Jean Merkelbach ("Merkelbach™)
27
purehased a parcel of real property located in Glenbrook, Nevada, Smitikamp and Merkelbach
28

acquired title to the property by way of Grant, Burgain and Sale Deed, recorded on July 18,
i Page 4 of 16
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!

1997, in the Offieial Records of Douglas County, Nevada ag Document Number 417484,

4, In 1999, Smittkamp and Merkelbach were involved in litigation with thelr

v

Smittkamp Litigation was filed in District Court for the Ninth Judicial Digtrict, $tate of Nevada,

L As part of the settlement of the Harvey Smittkamp Litigation, the purties stipulated to divide the

groperty o multiple parcels - including Parced 608 and Paree! 009,

5 Parcel 008 is approgimately one-half of an acre,

6. Purce! 009 is approximetely iwelve sores,

7, On Decernber 19, 2000, the Stipulation-and Crder ' Harvey Smittkamp Onder™
oreating Parcel 008 and Parcel 009 was revorded with the Douglas County Recarder as
Dacument Number 305326,

B, The WaMuy, Reliberger and Western Hightand Moy

K. Approximately two years after the crealion of Parcel 008, Smivkamp and
Merkeihach barrowed $2,000,000 from Washington Mutus! Bank (“WaMu Loan™). The deed of

trust seculing the WaMu Losn identified both Parce] Q08 and Parcel 009 as security for the

WaMu Loan (“WaMu Deed of Trust™), ‘The WaMu Deed of Trust was recorded in the Official

Reeords of Douglas County, Nevada on May 19, 2003, us Dogument Number 577377,

g, Therealler, in Septembor of 2003, Smittkamp and Merkelbach borrowed $200,000
from the Rehberger Hanily Trust (“Reiberger Loan™). The deed of trust seouring the Rehberger

Louls also identified bot Pascel 008 and Parcel D09 as secwrity for the Rehberger Loan,

C{*Refiberger Deed of Trust™). The Rehberger Deed of Trust was resarded in the Otficial Records

i of Doggiax County, Nevadaon September 1, 2003, 05 Dovument Nunber 589569,

10, 1o November of 2003, $mittkanip and Merkeibach, as Trustees of the Rockwell

{1997 Trust, borrowed $252,000 “Western  Highland Loan™) from Novagel & Schware

inyestments, ne. dba Western Mighlund Mortguge Company ("Western THghlund™), Paymoents
under the Western Highland Loan were {o commience in January of 2004, In the minimum
amoant of $2,310.00, and were to continue untii December 1, 2006, at which time the entire

unpaid principal amount wis o become due,

fape 5 of 16
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2§ The first deed of trust ieatified Purcel 008 as security for the Western Highland Loan (“Wesiern

b 1y ¥ et il
3 Highland-008 Deed-of Frust™), W

1 1. Two deeds of trust were recorded in consection with the Western Highland Loan,

Y
Fhgliatic IR ELTT

4§ Offictal Records of Douglas County, Nevada on Novemther 14, 2003, a5 Document Number

5 i 396834,

6 12, Phe secand deed of trust recorded in conneetion with the Westerts Mightand Toan
7| identifled Parcel 009 as securlty for the Western Highland Loan (% Weslems Highland 009 Deed

8 b of Trust™. The Westerm Highland 009 Deed of Trost was recorded in the OMfieial Records of

G |l Douglas County, Nevisls on November 14, 2003, as Docuiment Number 596837,

10 {3, Al the thine the Western Highland Loan was made, the WaMuy Deed of Tyust and

7§ the Relberger Deed of Trust wers senior Tn priority to both the Western Highland 008 Deed of

120 Trust and the Western Highland 009 Deedof Trust,

14 Ih. Agproximately five months afler the Western Highlund 008 and (09 Deeds of

15 4 Trust were recorded, Smiukamp sad Merkelbach, ss Trustees of the Rockwell 1997 Trus,

16 §f borrowed $2,500,000 from Washington Mutuah Bank (*Wabin Refinunce Loan™), A deed of
P71 trust seouring the WaMu Refinance Loan was recorded in the Official Records of Douglas

i8 | Courty, Nevada on Marclh 16, 2004, as Docyment Number 607343 (“WaMu Refinance Dewd of

19 |i frast?,

20 (5. The WaMu Refinanve Deod of Trust identified Parcel 009 as socurity jor the

201 WaMy Refingnee Taoan,

22 16, OnMarch 24,2004, & Partiul Resonveyance was recorded in the Otficial Records
23 | of Douglas County, Nevada as Docnment Number 608249, The Purtial Reconveyance released

24 I the Westorn Highland 009 Deed of Trust, Western Highland muintained its scourlty interest

25 | deseribed in the Western Fighlandd 008 Deed of Trust,

267 17, With respect to the WaMu Loan and the Rehberger [oan, the heneficiaries of the

27 1 deeds of trust seciiring both loans requested puyoffs fo release the deeds of trust secured by their

28 1 vespective koans,

Page 6 ol 16
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18, Beeause the moceeds of the WaMu Reliminee Toan waore used 1o pay-o{T the

L
2 1 WaMu Loan end the Rehiberger Loan, reconveyanees of both the WaMu Deed of Trust and the
I-Rehbepgor Desd o Trstwers rocorded follewing the closing o the Waly Refinanee Loan,
4 | Snecifically, a reconveyance of the WaMu Deed of Trust was recorded in the Official Records of
3 i Douglas County, Nevady on Apeil 2, 2004, as Document Number 609147, and a reconveyance of
& ff the Rehberger Deed of Trust was recorded in the Officlal Recerds of Douglas County, Nevada
7 1 on April 12, 2008, us Document Namber 672369,
8 . The CitiMorteupe Replacement Loans
49 19, Nearly one vear afior the Western Highiand 009 Deed of Trust was reconveyed,
104 Smittkamp and Morketbach borrowed 82,620,060 Irom CitiMortgage CCltiMartgage Loan™)., A
HO|| deed of st scouring e CitiMortgage Toarvwas recorded in the Official Records of Douglas
12 1§ County, Nevada o Pehroary 1, 2005, as Tiocument 633775 (“CitiMortgage Deed of Trust”).
13 20, The CitiMartgage Deed of Trast identified the property comiprising Parcet 009 a3
14 | seeurity for the CitiMOrgage Loan.
15 21, The tender-instructions for the CitiMortgage Loah instrueted the escrow agen? that

the. CitiMortgage Deod of Trust was tebe Mo first lien position.”

22, Accordingly, the proceeds from the CitiMortgage Loan were used 1o satisty the

outstanding balance of the WaMu Refinance Loan,

23, Upon sulislving the WaMa Refinance Loan, a Dved of Reconveyance was
recarded 1o effectuate the refease of the WaMu Decd of Trust ju the Official Records of Douglas
County, Nevada on Tebruary 28, 2003, as Document Number 637654,

24, I Decunber-of 2008, Smiltkamp and Merkelbaeh borrowed 52,043,000 from
CitiMortgepe (*CliMongage Refinance Loan”) 1o refinance the CitdMorigage L{mm

25, The ¢losing instructions relaed to the CliiMorigage Refinunce Loan reguleed the
clesing agent o ensurg that the CitiMortgage Refinance Dead of Trust was “in first len position”

ay {0 Parcel 009,

Page 70 16
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26, A deed of trust securing the CltiMortinge Refinance Loan was recordid In the

|

2 4 Official Regords of Douglas County, Nevads on Decomber 6, 2005, as Document Numbor

3 A62350- (S M arpase Refinnnse Deed-of Frast™

4 27, The CliiMorigage Refiname Desd of Trust Wentified e properly comprising

§ 4 Parcel 009 as securty for the CitiMortgage Refinance Lo,

64 28, Acourdingly, the proceeds of the UitiMortgage Relinance Loan-were used 10

7 1 satisty the cutstanding balance of the CitiMortgage Loan encumbering the property comprising

8 || Parce} 009,

91 B, Dlalntif’s Deed of Lrost
HY 29, Approximately one mopth prior 10 the maturily of the Western Highland Lona,

i1 Smitthwonp and Merketbach borrowed $500,000 from Western Highland Mortgage Fund §, LLO

(20 OYWHMETY (CPlaintiff's Lean™.
13 A0, At this point, only Parcel 008 served as security for the Western Highland Loan,
L4 | s the Western Higlland 009 Deed ot Trust had been reconveyed In March of 2004 in connection ?
i3 1 with the WaMu Refingace foan, a
14 | 3L Planstiff's Loan was used: (1) to salisly the outstanding balunce of the Wesern l
17§ Highland Loan seeured by the Western Highland 008 Deed of Trust: (2) o provide prepaid
IR E intevest to WEIME and (3) 1o provide cash to (e borrowers, 2
Y 32, Plaintiff's Loan was secured by o deed of trust rocorded b the Ofticial Records of !
20 I Douglas County, Nevada on November 2, 2006, ag Docwinent Nummber 687835 (*Plujatiff’s Deed
20| ol Trust™.
22 33, Plaintiff"s Devd of Trust scetres Plaioliils Lean Wif.h a first-position lien on the
23 || property compristng Parcel 008, Plaintill's Deed of Trust did not identify the property
24 || omprising Parcel 009 as secunity for PlaintiiT’s Loan.
235 4, WHMF did not expect io receive a seowrity intorest in the property comprising

26 || Parcel 009 in connection with Plainti{f's Loan,

27 335, Vollowing satisfaction of the Western Highland Loan, a Full Reconveyance was
28 1| vecorded in the Official Records of Doglas County, Nevada on August 17, 2007, as Dowinnent

Page § of 16
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Number 707768, The Full Reconvevance released the Western Highland 008 Deed of Trust from

i

2 Parcel 008 - the ondy property serving ag security for the Western Hlighiand Toan at the time the
3Pt Reconveyanee was resordeds :

4 36, Subsequent so the recording of Plalnitfs Deed of Trust, two additional deeds of
5 | trust were recorded against Parcel 008 and Parcel 009 (1) a deed of trast in favor of Acres Carp.
6 ¥ recorded against Parcel 009 on January 23, 2007, securing a loan o Merkelbach and Smittkamp,
7 1| as Trusiees of the Rockwell 1997 Trual, W the principal amount of $230,060.40; and (2) a deed
8§ ofwust in favor of Oakbrook Realty & Tnvestments 1], LLC recorded against Parcel 008 on May
g | 13, 2009, securing u loan o Merkelbach it fhe principal amount 07 $500,600.00,

T ", WEIMIs discovery of {he TRYA’s position with respevt to Pareel 008 and Pavedd

; 009 snd the resulting stnte and federal Htlgation

t 1 7.0 In 2009, WHMFE discovered that the Tahoe Regional Planning Agency ("TRPA")
j | did not recogaize the Harvey Smittkamp Order emtered by the Ninth Judiciad Disteiet Courty for
:!3 the State of Nevada which divided the property into Parcel 008 and Parcel 009,

* 38, Because the propeny is focated in the Lake Tahoe Busin, the TRPA bas the power
iﬁw io repulaie and control development of the property pursuant 1o aninterstale compuct between
¢ | Nevada and Catifornia,

7 39, On November 18, 2010, WHMF flled a civil complaint in District Court for the
s Ninth Judicial District, Douvglas County, Nevada against i litle isurer captioned Westemn
19 Highiand Morgage Pund L LLC vs. Lawyers Tile lwsuranee Corporation, 10CV0355
;:) (WHMFs Title [Insurance Litigation™),
’J 400 On May 17, 2011, while WHMF s Title Insurance Litigation was still pendiog,
:2 WHME initated the nstant aclion to obtain a declaration that the TRPA was obligated to
J recognize the subdivision ordered by the Ninth Tudicial Distriet Court (*Plaimtiff's Complaint™),
fd Alternatively, Plaingif sought o obtaln an order declaring thal Plaietiffs Deed of Trust
:5 encumbers Parcel 009 in a senjor pricvily position fo the CitiMortgage Refinance Deed of Trust
* ; under the prineiples of eguitable subrogation.
;] J 41, CiiMortgage filed an Answer, Counterclain and Cross-claim [Dkt. 65], Theeeln,

CitiMortgage requested that the Court declare that Plaintifl’s Deed ot Trust vreated no right titl,
Page 9ol 16




Case 3:11-cv-00444-RCI-WGC Document 19¢ Filed 01/28/15 Page 10 of 18

|
o

1| iterest or estale in Parcel 009 or, alternatively, that any interest PlaintifT may hove in Parcel 009

24 was and i subordiate to CitiMortgage's interest in Parcel G09,

ot
S &

4 1 Plainstii®s Deed of Trust to Fidelity, An Assignment of Deed of Trust was secorded in the
51| Official Records of Douglas County, Nevada on February 6, 2013, as Docwment Number
6 3 817750,

7 43, The Assignment to Fidelity was made in connection witli a-seltioment related (o
81 WIHMIEPs Tide Insurance Litlgation,

91 44, On Apsl 22, 2013, Plaintill filed 2 Motlon for Leave to File a First Amended
0 Complaint | ke 94, i”!aimizi‘]‘swlghl feave uf Court o Tile an amended complaint to substitule
11§ Fidelity as the Plaintiff o place of WHMF. o addition, Plaintilf sought ieave of Court fo :
12 | abanden the allegation conwined In Paragraph 20 of Plaintff’s Compluint because Plaintiff had : :

13 |, “learned of the inaceuracy of the allogation[} . ' See ki 94, p.7,11.5-13 (secking to remove § |

14 | the atlegation thatasserted that the Partial Reconvevance was recorded with the intenl that, i{ (he

£ Harvev v, Sodtkamp Order did nol createn tegal parcel, Paccel D08 would revest back o being

16 || part of Parcel 009 and the WITM 009 Deed of Trust would be roinstated as o lien on Parge! 009

17 | with thee sume priority that it had prior to reeordation of the Partial Reconveyance),

(8 45 On June 26, 2013, CitiMongage filad & Motion for Summary Judgment [Dkt.
19§ 102]
20 46, On September L6, 2003, the Court entered an Order [Dki, 111[] denying

211 CltiMonrgage, he's Motion for Summary Judginent [Dkt. 102] wnd granting Plaintif's Motion
22 || 1o Arnend [Dki94). In seiting forth the fuctual issues invalved in the case, this Court’s Order
23 1 rolied exclusively uponthe allegations In Plaimti{fs Complaine,

24 47, The Order denving CitiMeorigage's Motion for Summary Judgment was based on
25 I the Court’s assamplion that Parageaph 20 of Plgintitf’s Complaint was true.  Relying on
26 1 Parageapl 20 of the origingl Complaint, the Order provided that the “Partial Reconveyance”

27 1 demonstrated an intent by the porties to “{re)cenvey its deed of wrust against Parcel 009 © the

Page 10 of 16




Case 3:11-cv-00444-RCI-WGC Document 190 Filed 01/28/15 Page 11 of 18

U f Trust ot in fee simple shsolute, but in fee simple determingble, with the possibility of reverter if

2 Parcel 008 were ever determined 1o be invalid,” See Dk 1171,
1 48 The Cowrt's Fnding tet the parfics intended the Partial Reconveyanes to erente g

4 | possibility of reverter had alrcudy been proven false through deposidon wslimony. It wag for
5 1 that reason that Plaintlff had sought leave of Cowt w abandon the allegation contalned in
6 || Paragraph 20 of PlaintifPs original Complaint, Seg Dkt 94,07, 11313,

7 49, On October 22, 2013, a First Amended Complalnt was T‘ﬂed, substituting Fidelity
§ & Nutional Titte Insurance Cotnpany, successer-in-interest to Lawyers Title Insurance Corporation,
O 1 as the Plaintfl in place of WHMF [Dec No.o 17 Inoaddidon, Pluinliffs First Amended

10 | Complaint added Acres Corporation and Qakbrook Realty & Tnvestments 1, LLC as defendants

11 to the setlon,

12 50, On November 3, 2013, CliMortgage filed its Answer (o Piaintiffs First Amended

i3 1 Comptaing, Counterciaim and Cross-claim [Doe, Noo L8] and the TRPA filed its Answer 10

14 4 Plaintif’s Piest Amended Complaing {Dog. No, 12D,

] 51 On Novenber B, 2013, Merkelbach filed'a Motion o Dismisy [Dog. N, 125].

to 32, Of November 25, 2013, Plaintiff filed an Amended Opposition to Motion to
17 §f Disgigs {Dog. No. 134], Therein, Plaintiff requested thar the Court deny Merkelbach’s Motion
I8 | or, alternatively, grant PlaintifY leave to {ile a Second Amended Compiaint,

19 53, On Decomber 8, 2013, Merkelbach filed o Reply to Fidelity Nationul 1itle
20 || Inswrance Company's Amended Opposition to Motion to Dismiss [Dee, No, 136].

21 54, On Jangary 10, 2014, the Courl entered tts Order [Doc. No, 141] denying in patt
22 | and granting in pact Merkelbagh's Motion to Dismiss [Doc, No, 123] and gramting Plainthf Jeave
23 1 1o mmend.

24 $3. On January 29, 2014, Plaindif liled 2 Sceond Amended Complaint {Doc. No,
25 | 144], alleging the following causes of action against Defendants: (1) Deslaratosy
26 I Judgment/Determination of Properly Status against ali Defendants, except ChiiMortgage; (2)
27 1 alternatively, Deglaratory RefiefiEquitable Subrogation agalnst all Defendants, except the TRPA;

28 1 (3) Frand by intentional Misrepresentation andéor Omission Against Chad Smittkamp and Jean
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Merkothach, individually and as Trustees of the Rockwell 1997 Tragl and Jean Merkelbach, as
Trustoe of the SES Tresl, Rockwell Lot, LLC and (4) Breach of Contract Against Jean

Merldebach fudividually and as Trustee of the Rockwell 1997 Trust; and Jean Merkethook, s

9
0
i

Trustes of 1he SES Trust, Rockwell Lot, LLC,

36, PintitPs Firsy Canse of Action for Decluratory JudgmentDetermination of
Propesty Status agalnst all Defendants, except CitiMorigage, sought dectaratory judgment
deelaring that Parcel 008 is a legal parcel for “all purposes”, lncluding within the meaning
astribed by the TRPA.

57, Plaintiffs Second Causs of Action for Declaratory  Judgment/Tauitable

Subrogation against all defendants, except the TRPA, was plead in the alternative should Parcel

L 008 be determined to nol be s Jogal parcel within the meaning ascribed by the TRPA and sought

1)

declaratory judgment ranking the priovityof all voluntary or involimtary liens and encumblances
against both Parcels 008 and 009, including those of Acres Corp, (voluntarily dismissed) and
Oakbrook Really & Mvestments-1l, LLC, finding hat Plalntils equitable lien against both
Paregts GOB and 00% is sentor in priosity 1odhe CltiMortgage Deeds of Trust and all other liens,
58, Opn Fehruary 12, 208, CitiMortgage filed ils Answer to Plaintiff's Second
Amended  Complaint.  Counterclaim  snd  Crossclaim  1Doc. Neo 181). CitiMorlgage’s
Counterclaim and Cross-claim requested that the Courl ehter a judieial decree decluting thal

CiiMortgage's lieh on Parcel D09 is o frst position len and forther declaring thal Plaimtifs

L Deed of Trust crentes no tight, Gile, fnteest or sstate In Parcel 009 or, alternatively, thie any

I interest In Parcel 008 created by Plaintiff's Decd of Trust Is subordinate o CitiMortgage’s

interest in Parcel (609,

89, On Febryary 18, 20i4, Mekelvach fled an Answer to Plantiff’s Second
Awmended Complaint [Doe. No. 1324,

60, On Mareh 4, 2004, Plaintift fed its Reply 1o CitiMortgage's Counterclaim [Doe.

N, [351

{’ff

Ny
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i G, Stipulaied Judginent and Diymissal of Clatms

P 1. Following the depositions of Chad Smittkamp, Jean Merkelbach, Robert Novase!
H wd ol W eahiedd the sartian dorire to fulie soonlve the Biaatiom and boavsiag ciinglobe foy amdes o f
ZAEEAT RS R F R P I R R TSR AV L SR Y PR }Jul Ay Ay W L\.IJ‘J TROFGLUY W 11y 3llib§t|§il}li (LT3 llwivuvf '.J;lj)%‘illl‘& NG "’th‘; Y

4 | judgment with respect o certain clalms, counterclaims, and cross<claims and, addiiionally,

3 4 hereby stipufate 1o the dismissal of other claims as more [ully set farth below:

] a, Fidelity’s Claim For Declaratory Relief/Determination of the Property Status
. Against Al Defendants, Excopt CitiMortgage

g 62, To fully resolve the filigaiion, the parties to-Fidelity's Claim for Deelarsiory
9 RetiefDetermination of ihe Property Siatus Agalust AT Defendants, Except ChiMorigage

(g || Croperty Stotus Claim™), hereby stipulate W entry of Judgment as follows:

” 63, The parties 1o the Property Slatug Claim hareby silputate o entry of Judgment

12 finding thai the TRPA is not required (0 mnd does not recognize the existence of Parce] $08 and

" Parcel 009 ug sepatate and distinet paseels fow purpases of the TRPA s rales, permitting process,

" Turtsdiction, and govemanve-The TRV A considers Parcel 008 (o be part of Parcel 009,

05 64, - The parties to the Properiy 8ialus Claim hereby stipulate thit afl parties exoepl the

i ownership und lien encumbrance,

TRPA regognize Parcel 608 and Pareel 009 as separate Jegal parcels far the pitrposes of taxalion,

18 65, Without affecting the forepoing stipulations in any way, the parties to the

(g || Properly Staws Claim herchy stipulate to entry of Judgment declaring that Plaintifl™s Decd of

Trust is secured in w fest Lien position on the property deseribed as Parcet GO8,

20

e . Fidelity's Claim for Declaratory Rellef/Equitable Subrogation Against All
T Detendants, Except TRPA; and CitiMortgage’s Counterclaim and Cross-
22 | Claim

23 86,  To fullyresolve the litigation, the pasiies hereby stipulate 10 entry of Judgment to

24 1 resolver (1) Fidelity’s Claim for Declaratory ReliefTiauitable Subrogation against all

35 | Defendants, except TRPA; and (2) CitiMortgage’s Coundorglaim and Cross Clain (“Hauitable

26 1 Subrogation Claims™) as follows:
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} 67, The parties 1o the Equitable Subrogation Claims stlpilute that o present dispute

2 and controversy hag ardsen and now exists between CitiMortgage and partics who claint an :
Finterest inParceHG0%,
40 68, o resolve the dispite and contraversy, the parties t© the Fauitable Subrogation L

34 Claims stipulale that Smittkamp, Merkelbach, the Rockwell- 1997 Trawt and CitiMorigage

6§ intended that the CiiMortgage Refinance Decd of Tragt would encamber-the Property

T & comprisiag Parcel 009 a5 a first position e,

8 0%, The purties to the Pyuitable Subrogalion Clabms stipuiate that the public records

9 1 of Douglas Couaty, Nevada provide actugl and comstruetive noilce of CitiMorgape’s first

10}l pusition dien on Parcel 409,

A T The parties to the Bquitable Subrogation Claims stipulate that WHME Lad actual

12 1 notice that the CitMortgage Retinance Died of Trust seeared Parcel 009 in 4 Grst Hon pasition

13 1 when WHME entered into Plalntiffs Loan,

14 7). The parties o the Bquitable Subrogation Claims hereby stipulate lo eniry of

15 1 Judgment decharing thar-CitiMortgage's - doterest in Puarcel 009 encumbers the property

L6 comprising Purcel 009 as a first position lien,

(7 72, The parties fo the Equilable Subrogation Clabms hereby stipuiate to eniry of

18 1 Judgment declaring that Plainif®s Deed of Trast crestes no vight, title, interest Or estale tn the

19 1 property comprising Parcel 909,

2001 73, The partics to the Hygultable Subrogation Claims hereby stipulato that the Partial

27 1 Reconveyanee did notoreate s tight of reverter,

22 74, The partics to-the Bquitable Subrogation Claims herehy stipulule that Westorn
24 | Hiphland, WHMF, Fidelity and their successars and/ar asslgns have no basls upon which to

24 || claim that Plaintff's Deed of Trust cocumbers Pareel 009 in 1 senior priority position (o the

25 || CitiMorigage Deed of Trust under the peingiples of equitable subrogation,

O]
~
e
R
e

3]
K

—
T
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g, Clalms Against Smilthamp and the Merkelbach Parties and All Other

I
_ Clains
2
1 73, The parties hereby stipulate o entry of dismissal withowt prejudice of Fidelity's
4 remaining claims apuinst Simikamyp and the Meskelbach partics,
e 76, The partics stiputate that the Cowrt may onter an Ovder adopting the terms and
G conditions of this Stipulated Iudgment and, upon enley of such an Order, the partics and their
7 |} suecessors and ussigns shall be bound 1o the Stipulated Judgment.
8 77, Each of the parfies hereby stipulates and egrees that cuch party shail-boar thetr
o I own aitomey's foos and cosms.
10§ HUTCHISON & STUFPFEN, LLC KOLESAR & LEATHAM
B!
5 10 Cosgy J, Nelson e Aron R Masirice
2 Casey J. Nelson Aaron R, Mauriee
13 1] Nevada Bar No, 12259 Nevady Bar No, 0412
T Peetole Professional Park Brittany Wood
1 I 10080 W, Alta Drive; Sulte 200 Nevady Dar No, 7562
Las Yegas, WV 89143 400 §, Rampant Bivd,
BN Ste, 00
¢ Clulstina T, Wang, Esq. Lax Yogas, Nevadu 891435
16 1 Covads Bue Ny 9911 : .
Nuevada Bur Mo 9713 Attornevs for Befondant Citidortgage. Ine.
p7 || FIDELITY NATIONAL LAW GROUP
24450 81 Roge Pkwy, Ste. 130
(R i Areormews for Plaimiff
M
200 & | .
{8/ Thomas 1. Hall [Sipned In Counterpar]
204 Thomas ). Hall
- Nevada Bar No, 673 Chad Smiftkamp
224 305 South Arlington Avente PO Rox 191
51 .0, Box 1948 Oénou, Nevada 88411
e Runo, Nevada §9503
aq U Artorngys fir Defendant Jean Mevkelbach,
individuaily, ax Trustee of the Rockwell 1997
25 Draist, ammd as Trustee of the SES Trusd,
Rockwell Lol LLC
26
27
28
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1 g, Claims Agningt Smittkamp and the Merkelbach Torties and AR Othen
Claims
2
3 75, The pariics hereby stipulate to entry of dismissal without prejudics of FideBry's
4 remaining claims sgainst Smittkamp and the Mekelbach parties.
5 76, The parties stipulate that the Court may enter sh Order adopting the terms at
6 | conditions of this Stipuleted Judgment ang, upon entry of such-an Order, the perties and their
5 | Suceessors and agsigns shall be bound to the Stipulated Judgnment.
g 77, Each of the panics hereby stipulstes ard ngrees that each party shall bear thelr
g § Own aitomey’s fess and costs.
(4 HUTCHISON & STEFFEN, LLC KOLESAR & LEATHAM
T [Signed in Counterpart] [8igned in Counterpart]
12 E‘:my.f Nelson Asren R Mauzice
(3 [ Novadn Bar No, 12259 Nevady Bar No. 6412
Peceale Professional Park Brittany Wood
14 § 10080 W, Alra Drive, Sulie 200 Nevada Bar No. 7562
Las Vegas, NV #9145 400 §, Rampart Divd,
13 Ste. 400
16 Chyistina 4. Wang, Hsq. Las Vegas, Nevadas 891435 ;
Nevada Bar No. 9713 Attorneys for Defenduwn CitiMarigage, ine. :
17 | FIDELITY NATIONAL LAW GROUP ;
2450 81, Rose Pkwy,, 8te, 150
8 | Attorneys for Platmf |
i
19 /’\/ g
: T |
ounterpart / !
50 [Signed in Counterpart} ‘)2\,/ _ |
29§ Thomas 1, Hall Chad Smitkamp é
I Nevada Dar No. 675 2.0, Box 191 |
22 F 303 South Ardinglon Aveaue Genor, Nevada 89411 ;
9 O Box 3948
3§ Reno, Nevada 89505 é
a4 1 Attorneys for Defendant Jean Merkelbooh, :
fudivicieally, as Trustee of the Rockwedl 1997 :
25 | Tras, and os Trustee af the SES Trusy, g
Fookwall Lot, L1C :
26 ;‘
27
28
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¥ ERER®E 23 a3 RERDS

26
27
28

ROLLSTON, HEN'QERSGN CRABB & OAKBROOK REALTY & INVESTMENTS

JOHNSOM, LTD, LI

/ )’J’%}f’é (7{/ fg MM"“““‘"

Robert Henderson By " A e W‘“??‘ZWWM«
Nevada State Bar No, /@9 o5 15 _WAS g todif esps e
2.0, Box 4848

Stateling, NV 85449

Artorreys for Defendant Oakbrook Realty &
Invextmenty £,

TAHOE REGIONAL PLANNING AGENCY

[Signed in Counterpart]

John Marshalt

Nevada Bar No., 6733
Jensicy Satre

Nevudn Bar No. 13013
PO Box 5310
Stateline, Nevada 89449

Attarneys Jor Defendant Tahue Rogional Plapning Agency
IT IS SO ORDERED,

Dateds___Janwdly 22, 2016

I hereby attest and certify on Q/_S%&z )
that the foregoing document is'a full, §

and correct copy of the original on file 31 my

legal custody.
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CLERK, U.S. DISTRICT COURT‘
DISTRICT OF NEVADA
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Deputy Clerk 9%%“
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ROLLSTON, HENDERSON, CRADBB &

i
. JOHNSON, 1.TD, OAKBROOK REALTY & INVESTMINTS
I LLC

!

a1 [Signed in Counterpart) - -~ - [Rigned in Counterpast]- - -

51 Robert Henderson By: o o

Nevada State Bar No, lse

G 1 PO, Box 4848

7 Stateling, NV §0449

8 Attornevs for Defondant Ocdbrook Realty &

9 Ivestments I LLC
10 || TAHOE REGIONAL PLANNING AGENCY
Y g fohi L, Marshal)
12 John Muarshall

“ I Nevada Bar No. 6733
13 1 Jessica Suwre

Nevada Bar No. 13013

PO Box 3310

Stueline, Nevada 89449

Attarneys Yor Defosdenyt Takoe Regional Flanaing Agemy

1118 SO ORDERLD,

UNTITD STATES JUDGE

Dated:
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