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AGREEMENT TO OPERATE WATER SYSTE%]E DEC 2|

PH 3 13

i A CONTRACT BETWEEN

DouGLAS COUNTY

AND
FIVE CREEK LIMITED LIABILITY COMPANY
AND

JOB’S PEAK RANCH COMMUNITY ASSOCIATION, INC.

This Agreement to Operate Water System (the “Agreement”) is entered into by and among
Douglas County, a political subdivision of the State of Nevada (the “County”); Five Creek Limited
Liability Company, a Nevada limited liability company (“Five Creek™); and Job’s Peak Ranch
Community Association, Inc. (the “HOA”).

WHEREAS, the County and Five Creek entered a Public Facilities and Subdivision
Improvement Agreement and Development Agreement for the Job’s Peak Ranch Planned
Development (the “Development Agreement”);

WHEREAS, the Development Agreement required Five Creek to, among other things,
construct a community water system to serve the Job’s Peak Ranch Planned Development and to
offer to dedicate it to the County to be operated as a public water system;

WHEREAS, the County and Five Creek entered an Agreement for Water System
Dedication on December 15, 2005 (“Dedication Agreement”) with the intent to transfer the Job’s
Peak Ranch community water system to the County (the “JPWS™);

WHEREAS, after the Dedication Agreement was executed, the County operated the JPWS
and collected fees from the JPWS” customers based upon the water rates, fees, and charges
established from time to time by the Douglas County Board of Commissioners;

WHEREAS, the current water rates, fees, and charges for the Carson Valley Water Utility,
including the water customers in the JPWS, was established by the Douglas County Board of
Commissioners on September 4, 2014, through Resolution 2014R-029;

WHEREAS, the HOA sought to set aside the Dedication Agreement and a related Fourth
Amendment to the Development Agreement in Case No. 09-CV-0341 (the “Action™);

WHEREAS, on August 25, 2015, the Nevada Supreme Court found that homeowners who
| purchased property from Five Creek within the Job’s Peak Ranch Planned Development are
) successors in interest to Five Creek and, therefore, the Dedication Agreement and Fourth
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Amendment to the Development Agreement are invalid as to those individuals who had
purchased property and had not consented to those two agreements, and the Action has now been
remanded to the District Court;

WHEREAS, on November 10, 2015, the Nevada Division of Environmental Protection
(“NDEP”) notified representatives for Five Creek and the HOA that the JPWS must remain in
compliance with all applicable laws and regulations and that they must, among other things,
designate a certified operator to operate the JPWS and submit a Total Coliform Rule Sampling
Plan for NDEP’s review and approval; /

WHEREAS, the County remains willing to consider an offer of dedication of the JPWS to
the County as required by the Development Agreement;

WHEREAS, Five Creek and the HOA desire to continue to have the County operate the
JPWS, and allow the current JPWS customers to continue to pay the same water fees and charges
that are currently be charged pursuant to Resolution 2014R-029, and desire to otherwise maintain
the status quo while the parties resolve the matters in controversy between and among them;

WHEREAS, the County believes it is desirable to continue to operate the JPWS to ensure a
reliable and safe supply of water to the residents of the Job’s Peak Ranch Planned Development
and the other water customers within the Carson Valley Water Utility.

Now, THEREFORE, in consideration of the mutual promises and covenants herein made,
the County, Five Creek, and the HOA mutually agree as follows:

1. THE COUNTY AGREES TO CONTINUE TO OPERATE THE JPWS, Until the claims
asserted in Case No. 09-CV-0341 are resolved, the County agrees to continue to operate the
JPWS and will provide a certified operator as required by NDEP, perform all required water
quality testing, and otherwise comply with all federal and state rules and regulations related to
the operation of the JPWS.

2. THE COUNTY MAY CONTINUE TO RECEIVE ALL APPLICABLE CHARGES AND FEES AS
AUTHORIZED BY RESOLUTION 2014R-029. Five Creek and the HOA, and each of them, agree
that the County should receive adequate compensation for the services to be provided under the
terms of this Agreement. Five Creek and the HOA do not contest the current rates as structured
under Resolution 2014R-029 and the County may continue to collect, as its compensation for
operating the JPWS, all of the water rates, charges, and fees as authorized by Resolution 2014R-
029, attached hereto as Exhibit “1.”

3. FIVE CREEK AND THE HOA ARE NOT RESPONSIBLE FOR THE WATER CHARGES DUE
TO THE COUNTY. As consideration of Five Creek and the HOA’s agreeing that the water rates,
fees, and charges imposed by the County related to the operation of the JPWS may continue to
be imposed, the County agrees that it will not seek any additional compensation directly from
either Five Creek or the HOA for water services provided to the residents of the Job’s Peak
Ranch Planned Development. The County’s sole recourse for any compensation for the services
it will provide under the terms of this Agreement are the water rates, charges, and fees charged to



each individual water user. Five Creek and the HOA, and each of them, hereby waive any claim
for any monies collected by the County related to the water rates, charges, and fees imposed by
the County or to otherwise challenge the validity of the water rates, fees, and charges established
by the Douglas County Board of Commissioners from the effective date of this Agreement until
terminated. Notwithstanding the foregoing, both Five Creek and the HOA reserve the right to
challenge any future action taken by the Douglas County Board of Commissioners to modify,
alter, or change the water rates, fees, or charges imposed upon the JPWS’ water customers,
including any change to the current water rates, fees, and charges established by Resolution
2014R-029, as allowed under Nevada law.

4. APPROVAL OF COURT TO TERMINATE THE AGREEMENT. This Agreement will
become effective upon the execution hereof by all of the parties. Should any party desire to
terminate or change the terms of this Agreement, such party shall apply to the Court for the
termination or modification of this Agreement by motion.

5. CONSTRUCTION OF CONTRACT. This Agreement will be construed and interpreted
according to the laws of the State of Nevada. There will be no presumption for or against the
drafter in interpreting or enforcing the Agreement. In the event a dispute arises between the
parties, the parties promise and agree to first meet and confer to resolve any dispute. If such
meeting does not resolve the dispute, then the matter shall be included in the pending Action.

6. COMPLIANCE WITH APPLICABLE LLAWS. The County promises and agrees to fully
and completely comply with all applicable local, state and federal laws, regulations, orders, or
requirements of any sort in carrying out its obligations under the terms of the Agreement. Any
alleged violation of a law, regulation, or other legal requirement by the County will be defended
solely by the County and the County’s sole liability will be its responsibility for paying any
administrative penalties or fines that may be assessed. The County will not waive and intends to
assert all available NRS chapter 41 liability limitations.

7. PUBLIC RECORDS LAW. The parties expressly understand and agree that all
documents submitted, filed, or deposited with the County, unless designated as confidential by a
specific statue of the State of Nevada, will be treated as public records pursuant to NRS chapter
239 and shall be available for inspection and copying by any person, as defined in NRS 0.039, or
any governmental entity.

8. COUNTERPARTS/MODIFICATION OF THE AGREEMENT. The Agreement may be
executed in any number of counterparts, each of which when executed and delivered shall
constitute a duplicate original, but all counterparts together shall constitute a single agreement.
The Agreement constitute the entire agreement and understanding among the parties and may
only be modified by a written amendment signed by all of the parties.

9. AUTHORITY. The parties represent and warrant that they have the authority to enter
into this Agreement on behalf of all interested parties who may have an interest in the contents
thereof.



10. THIRD PARTY BENEFICIARY. Nothing contained in this Agreement is intended to
convey any rights or to create a contractual relationship with any third party or to otherwise
allow a third party to assert a cause of action against the County, Five Creek, or the HOA.

11. NoTICES. All notices, requests, demands and other communications hereunder must
be in writing and will be deemed delivered when sent via certified mail, return receipt requested,
or by commercial courier, provided the courier's regular business is a delivery service and
provided further that it guarantees delivery to the addressee by the end of the next business day
following the courier's receipt from the sender, addressed as follows (or any other address that
the party to be notified may have designated to the sender by like notice):

To Douglas County Douglas V. Ritchie, Esq.
Douglas County District Attorney’s Office

Post Office Box 218
Minden, Nevada 89423

To Five Creek Severin A. Carlson, Esq.
Kaempfer Crowell
50 West Liberty Street, Suite 700
Reno, Nevada 89501

To Job’s Peak Ranch Kelly R. Chase, Esq.
Community Association Post Office Box 2800
Minden, Nevada 89423

IN WITNESS WHEREOF, the parties hereto have mutually caused this Agreement to
Operate Water System to be signed and intend to be legally bound thereby.

Five Creek Limited Liability Company

By:

Smith and Smith, L.L.C., Manager (Date)
By: Cole S. Smith, Manager

Job’s Peak Ranch Community Association, Inc.

- Q Zﬂuf’/ /2.9 /S

ohn Robertson (Date)




By:

10. THIRD PARTY BENEFICIARY. Nothing contained in this Agreement is intended to
convey any rights or to create a contractual relationship with any third party or to otherwise
allow a third party to assert a cause of action against the County, Five Creek, or the HOA.

11. NoTICES. All notices, requests, demands and other communications hereunder must
be in writing and will be deemed delivered when sent via certified mail, return receipt requested,
or by commercial courier, provided the courier's regular business is a delivery service and
provided further that it guarantees delivery to the addressee by the end of the next business day
following the courier's receipt from the sender, addressed as follows (or any other address that
the party to be notified may have designated to the sender by like notice):

To Douglas County

To Five Creek

To Job’s Peak Ranch
Community Association

Douglas V. Ritchie, Esq.

Douglas County District Attorney’s Office
Post Office Box 218

Minden, Nevada 89423

Severin A. Carlson, Esq.
Kaempfer Crowell

50 West Liberty Street, Suite 700
Reno, Nevada 89501

Kelly R. Chase, Esq.
Post Office Box 2800
Minden, Nevada 89423

IN WITNESS WHEREOF, the parties hereto have mutually caused this Agreement to
Operate Water System to be signed and intend to be legally bound thereby.

Five Creek Limited

bility Coapany

/15~

Smith and Smith, L.L.C., Manager "(Date)

By: Cole S. Smith, Manager

Job’s Peak Ranch Community Association, Inc.

John Robertson

' (Date)
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AGREEMENT TO OPERATE WATER SYSTEM

Douglas County

By: @4%/07 %T/—\/

ﬁoug\N. Johfison, Chairman (Date)
Douglas County Board of Commissioners

Attest: W/M h oA

Kathy Lewis, Douglas County Clerk




EXHIBIT “1”



RESOLUTION NO. 2014R-029

A RESOLUTION ESTABLISHING
CERTAIN RATES, FEES AND CHARGES FOR THE
DOUGLAS COUNTY CARSON VALLEY WATER UTILITY AND OTHER
PROPERLY RELATED MATTERS

WHEREAS, Douglas County has the authority to own, operate, and maintain
water system improvements pursuant to Nevada Revised Statutes 244.157 and 318.144;
and

WHEREAS, the Board of County Commissioners has directed that all Douglas
County owned utilities be operated as independent enterprise funds in accordance with
NRS 354.517; and |

WHEREAS, the Board of County Commissioners has been determined that it
would be beneficial to modify the monthly water rates and private fire service charges
pursuant to the powers granted under NRS 318.199; and

WHEREAS, it would be beneficial to deviate from Douglas County’s
Administrative Policies and Procedures Number 300.08 regarding system reinvestment
during the water rate setting process: and

WHEREAS, the Board of County Commissioners have caused the customers of
the Carson Valley Utility to receive notice of the proposed change in water rates, charges
and fees pursuant to the requirements of NRS 318.199 and all other applicable laws.

NOW, THEREFORE, BE IT RESOLVED by the Board of Douglas County
Commissioners as follows:

SECTION 1. Resolution 2012R-029 is repealed in its entirety.

SECTION 2. Monthly residential, commercial and irrigation water rates are
hereby established as set forth in Exhibit “A

SECTION 3. Monthly private fire service charges are hereby established as set
forth in Exhibit “B.”

SECTION 4. Connection charges are hereby established as set forth in Exhibit
‘LC.)’

SECTION 5. In addition to the duly approved and adopted connection charge,
all service connections within the Eagle Ridge Subdivision (PD 05-001) will be charged a



Water Supply Development Fee of Four Hundred Fifty Dollars ($450) for each
connection.

SECTION 6. In addition to the duly approved and adopted connection charge,
all service connections within the Clear Creek Development (PD 03-004) will be charged
a Water Supply Development Fee of Two Thousand Five Hundred Dollars ($2,500) for
each connection.

SECTION 7. The requirements imposed by Douglas County’s Administrative
Policies and Procedures Number 300.08 are hereby waived for the purposes of setting the
water rates, charges and fees regarding the five (5) year phase-in of system reinvestment
for the existing infrastructure.

SECTION 8. This resolution shall be in force and effect from and after the 1
day of October, 2014.

Adopted this 4th day of September 2014, by the following vote:

Ayes: Commissioners: BARRY PENZEL

DOUG N. JOHNSON

LEE BONNER

CREC TYNN

NANCY MCDERMID

Nays: Commissioners: NONE
Absent: Commissioners:. NONE
DbugMohn'sox‘), Chairman
L Board of County Commissioners
ATTEST: l
. B X

Douglas County Clerk,
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